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IRVING, J., FOR THE COURT:

1. A Harrison County jury convicted Roy Charles Schankin of mandaughter. He was sentenced as
ahabitud offender to fifteenyearsinthe custody of the Missi ssippi Department of Corrections. Aggrieved,
Schankin now presents the following issues on appedl: (1) whether there was sufficient evidenceto support

aconviction, (2) whether it was error for the trid court to give certain jury indructions on mandaughter,



(3) whether the court committed reversible error in giving certain jury ingructions on aiding and abetting,
(4) whether the court should have granted Schankin’s proffered ingtruction regarding the right to carry a
wegpon, and (5) whether Schankin’'s sentence is grosdy disproportionate to his crime.  Finding no
reversble error, we affirm Schankin’s conviction and sentence.

FACTS
92. Roy Schankin was indicted by a Harrison County grand jury for the murder of Claude Cochran.
Schankin's codefendant, William Leon Cobb, pleaded guilty to a reduced charge of mandaughter and
received an eighteen-year sentence. At tria, the State presented the testimony of severa witnesses,
including that of Cobb and James Russdll, an eyewitnessto the crime.
113. Cobb tedtified that on the night before the incident, he and afriend were attacked by Cochranand
another man while at a gas gation. Cobb further testified that on the following day, he encountered
Cochranand the manat aloca establishment located on a beach dong the Missssippi Gulf Coast. Cobb
stated that he informed several people, including Schankin, of the attack that had occurred the previous
night. Cobb testified that he decided to confront his attackers and asked Schankin for some * protection.”
Schankin gave Cobb a sted pipe and asked him if he needed help. Cobb testified that shortly theresfter,
he heard a “loud smack,” and Cochran had a dazed expression on his face. Cobb stated that after
Schankin hit Cochran, he [Cobb] began hitting Cochran in the head and in the ribs with the stedl pipe.
Cobb then rolled the victim off of the edge of a pier into the ocean and | eft the scene.
14. Smilarly, Rus tedtified that he overheard Cobb ask for aweapon, and Schankin offered Cobb
asted pipe. Russdl further tetified that he observed Schankin walk up to Cochran, turn him around, and

hit him in the head with his fis. Russdll stated that the victim looked stunned and was dmost knocked



unconscious.! Russdll testified that Cobb then began stabbing and beating Cochran with the sted pipe and
theresfter, kicked Cochran off the pier into the water. Russdll stated that Cochran was lying face down
inthewater and could barely move. He stated that Schankin watched Cochran float approximately seven
to ten minutes before jJumping into the water, pulling Cochran out, and attempting to revive him.
5.  Anautopsy reveded that Cochran died asaresult of drowning. The autopsy aso reveded that
Cochran’ sinjurieslikdy caused hmto become unconscious, rendering himunableto respond appropriately
whileimmersed in the water. After the jury found Schankin guilty of mandaughter, hefiled amation for a
new trid or, inthe dterndive, for ajudgment notwithstanding the verdict. This motion was denied by the
trid court. Additiona facts will be related during our discusson of theissues.
ANALY SIS AND DISCUSSION OF THE ISSUES

(1) Sufficiency of the Evidence
T6. Schankin firg argues that the evidence was insufficient to support a mandaughter conviction. He
specificdly dams that inaufficent proof existsto support the required dement of heeat of passionnecessary
for amandaughter conviction. Additiondly, Schankin contends that the State failed to prove that he acted
as an ader and abetter during the commission of the crime.
q7. Whenthe sufficiency of the evidence is chdlenged, the evidenceis viewed and tested inalight mogt
favorable to the State. McClain v. State, 625 So. 2d 774,778 (Miss. 1993) (citing Esparaza v. Sate,
595 So. 2d 418, 426 (Miss. 1992)). “We are authorized to reverse only where, with respect to one or
more of the eements of the offense charged, the evidence so considered is such that reasonable and fair-

minded jurors could only find the accused not guilty.” McClain, 625 So. 2d at 778.

!Both witnesses tetified that a third man, Donnie Stansbury, was aso beating the victim and
kicked him severd timesin the head and chest. There is no evidence in the record, however, to suggest
that Stansbury also was charged in Cochran’s degth.
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118. Inthe casesubjudice, the jury received aningructionon both murder and mandaughter. Although
the evidence equdly supported a murder conviction, the jury, however, convicted Schankin of
mandaughter. “Whether adefendant has committed murder or mandaughter isordinarily a question to be
resolved by thejury.” Strahan v. State, 729 So. 2d 800, 806 (124) (Miss. 1998) (citing Windham v.
State, 520 So. 2d 123,127 (Miss. 1987)). The determinationof whether Schankin committed the crime
while acting in the heat of passon was properly submitted to the jury for resolution, and the jury made the
determination againgt Schankin.  Congdering the evidence in the light most favorable to the State, we
cannot say that the jury could not, on the evidence presented, find Schankin guilty of mandaughter.
Schankin's argument to the contrary is without merit.
T9. Smilaly, Schankin’sdamthat the State failed to prove that heacted asanaider and abetter isalso
without merit. Thelaw isclear that “*[a]ny person who is present a the commission of acrimina offense
and aids, counsdls, or encourages another in the commission of that offenseis an ‘aider and abetter’ and
isequdly guilty with the principd offender.”” Hoopsv. State, 681 So. 2d 521, 533 (Miss. 1996) (quoting
Sayles v. State, 552 So. 2d 1383, 1389 (Miss. 1989) (overruled on other grounds)). The State
presented evidence that Schankin was present during the commission of the crime and actively assisted
Cobb in the commisson of the crime. Asaresult, Schankin's argument on thisissue falls.

(2) Mandaughter Instruction
110.  Schankin next contends that there was insufficent evidence of ether murder or mandaughter to
warrant amandaughter indruction. Schankin aso contends that the mandaughter ingtruction, which was
given, was ambiguous and confusing to thejury.
11. Ingtruction S-2, which ingructed the jury to consider mandaughter if it failed to find the defendant

guilty of murder, reeds.



112.
support of his contention that the jury was not properly instructed.? InShaw, the defendant was indicted
for murder. Id. at 298. The trid judge would not alow the jury to consider the unindicted crime of
mandaughter and granted a directed verdict of acquitta. 1d. The State appealed, and on rehearing, our
supreme court held that the jury should have been alowed to decide whether the defendant was guilty of
the unindicted offense of mandaughter, which was alesser-included offense of murder. 1d. at 304-05.

113.

and murder in accordance withShaw. Although the jury convicted Schankin of mandaughter, the record

If youfall to find the defendant, Roy Charles Schankin, guilty of the fdony crime of murder
then you should continue your ddiberations to consider the e ements of the fdony crime
of mandaughter.

If you find from the credible evidence in this case beyond a reasonable doubt that the
deceased, Claude E. Cochran, was a living person, and that the defendant, Roy Charles
Schankin, did aid and abet WilliamLeon Cobb to kill Claude E. Cochran, without malice,
in the heat of passion, but in a crud or unusud manner, or by the use of a dangerous
wegpon not in necessary self-defense and without authority of law, thenyoudhdl find the
defendant, ROY CHARLES SCHANKIN, guilty of mandaughter.

If the State has failed to prove any one or more of these eements beyond a reasonable
doubt, then you shdl find the defendant not guilty of mandaughter.

Ingtruction S-3, which defines heat of passion, reads as follows:

The Court ingructsthe Jury that hest of passionis a state of violent an [Sc] uncontrollable
rage engendered by a blow or certain provocation given, which will reduce a homicide
from the grade of murder to that of mandaughter. Passion or anger suddenly aroused at
the time by some immediate and reasonable provocation, by words or acts of one a the
time. [9c] Theterm includes an emotiond state of mind characterized by anger, rage,
hatred, furious resentment and terror.

Schankin directs this Court to State v. Shaw, 880 So. 2d 296 (Miss. 2004), as authority in

A thorough review of the record reveds that thejury was properly ingtructed on both mand aughter

2At the time of the filing of Schankin's appeal, amotion for rehearing on Shaw was pending
before the supreme court. The origind opinion, which Schankin relied upon in his briefs to this Court,

was recently withdrawn and superceded by the present opinion.
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is clear that there was dso sufficient evidence to support aconviction of murder. We have recognized in
a number of cases that, where the record contains legdly suffident evidence to support a conviction of
murder, the defendant will not be heard to complain that a mandaughter ingtruction was given, evenif the
ingtruction was not warranted under the evidence. Jackson v. Sate, 551 So. 2d 132, 146 (Miss. 1989)
(cting Crawford v. State, 515 So. 2d 936, 938 (Miss. 1987); Cook v. State, 467 So. 2d 203, 209
(Miss. 1985)).
914.  Further, Schankin’ sargument that the mand aughter ingtructionwas confusng iswithout merit. The
ingructionset forthan accurate satement of law, and adequately ingtructed the jury regarding the elements
required to convict Schankin of mandaughter.

(3) Aiding and Abetting Instruction
115. Schankindamsthat the State’ sading and abetting ingtructionwas incompleteand mideading. He
contendsthat because the State’' singtruction contradicted the defense' s ingtruction on aiding and abetting,
it was confusing to the jury and did not properly inform the jury of the law.
16. Thetrid judge gave two ingtructions on aiding and abetting, D-1and S-14. Schankin specificaly
dams that the State’ s indruction on aiding and abetting omits the required element of intent between an
alder and abetter, as well as the requirement that each element of the crime be proven.
17.  IngtructionS-14 ingtructed the jury that “an’‘ aider and abetter’ is any person who is present at the
commissonof acrimina offense and aids, counsdls, or encourages another or othersinthe commissonof
that offense, and isequdly guilty with the principd offender.” IngtructionD-1 instructed the jury that it had
to find beyond a reasonable doubt that “every dement of the offense was committed by some person or

persons, and that the defendant voluntarily participated initscommissionwiththe intent to violate the law.”



118. “*Whenconsderingachdlengeto ajury instruction on gpped, we do not review jury indructions
in isolaion; rather, weread themas awhole to determine if the jury was properly ingructed.’”” Milano v.
Sate, 790 So. 2d 179, 184 (114) (Miss. 2001) (quoting Burton ex rel. Bradford v. Barnett, 615 So.
2d 580, 583 (Miss. 1993)). “[I]f dl ingtructions taken as a whole fairly, but not necessarily perfectly,
announce the applicable rules of law, no error results” Milano, 790 So. 2d at 184 (Y14). When read
together, the indructions in this case set forth an adequate statement of the law on aiding and abetting.
Therefore, this issue lacks merit.
(4) Right to Bear Arms Instruction
119.  Schankin dso contends that the trid court erred in refusing his proffered ingructioningructing the
jury on hisright to carry awegpon. Thetrid judge, indenying the ingtruction, commented that he thought
that it would be ingppropriate to give the ingtruction because there was no evidence of athreat to Schankin
that would have given him the right to arm himsdlf.
920.  Ingruction D-2, which was refused by thetrid judge, reads as follows:
Y ou areingructed that under the law a manisjudtified in carrying awesgpon if hislife has
beenthreatened or he has been threatened with great bodily harm and he hasagood and
auffident reason to gpprehend an attack from an enemy, and if you believe from the
testimony inthis case that the defendant’ s life had been threatened withgreat bodily harm,
and therefore had reason to gpprehend a serious attack, then the defendant was justified
incarying apigal.
721.  While Schankin, like al defendants, has a right to have the jury indructed asto his theory of the
case, evidence must be adduced during the trid to support theingruction. Splain v. Hines, 609 So. 2d
1234,1239 (Miss. 1992) (citing Alley v. Praschak Mach. Co., 366 So. 2d 661, 665 (Miss. 1979)).

Here, there was no evidentiary basis warranting an ingruction on Schankin’s right to carry a weapon.

Thereisnothing in the record to indicate that Schankin was fearful of Cochran, or that he perceived him



asathreat. Evidence presented by the State reveded that Schankin volunteered his assistance by offering
Cobb the sted pipe used to beet the victim, and it was Schankin who delivered the first blow to the victim,
rendering him unable to defend himsdf. Therefore, thisissue is without merit.

(5) Sentence
922.  Schankin findly asserts that his sentence was grosdy disproportionate to his role in the crime.
Schankin contends that the trial court in sentencing him as a habitua offender placed ingppropriate
emphasis on prior felonies he committed more than fifteen years before the present crime.
123.  “Sentencing is within the complete discretion of the trid court and not subject to appellate review
if it iswithin the limits prescribed by satute. "Hoops v. State, 681 So. 2d 521, 537 (Miss. 1996) (citing
Reynolds v. Sate, 585 So. 2d 753, 756 (Miss. 1991)). “‘Further, the generd rule in this Sate isthet a
sentence cannot be disturbed on appeal so long as it does not exceed the maximum term alowed by
satute.’” Hoops, 681 So. 2d at 538 (quoting Fleming v. State, 604 So. 2d 280, 302 (Miss. 1992)).
“Proportiondity review is required, however, in particular Stuations” Hoops, 681 So. 2d at 538.
924. Wefail to see how Schankin’s sentence is grosdy disproportionateto his crime. Here, Schankin
was sentenced as a habitual offender under Mississippi Code Annotated section 99-19-81.2 The trid
judge, after consdering factors such as evidence presented at trid and Schankin's prior crimind record,
sentenced Schankintofifteenyears without the possibility of parole. Althoughthetrid judge was statutorily

required to sentence Schankin to a maximum of twenty years as aresult of hishabitud offender status, the

3Section 99-19-81 gates that every person convicted in this state of afelony who shal have
been convicted twice previoudy of any felony or federa crime upon charges separately brought and
arigng out of separate incidents at different times and who shall have been sentenced to separate terms
of one (1) year or more in any state and/or federd pend ingtitution, whether in this Sate or esewhere,
shdl be sentenced to the maximum term of imprisonment prescribed for such felony, and such sentence
shall not be reduced or suspended nor shdl such person be eigible for parole or probation.
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judge deviated from the maximum statutorily mandated pendty and sentenced Schankin to fifteen years
instead. As a result, these facts do not lend themselves to a finding that Schankin received a sentence
grody disproportionateto hiscrime. Though Schankin compares his sentenceto that of Coblb’s, we note
that Cobb was not sentenced pursuant to a conviction at trid, but accepted a plea offered by the State.
Further, therewas no evidence in the record to suggest that Cobb was ahabitud offender. Therefore, this
issue lacks meit.

125. THE JUDGEMENT OF THE HARRISON COUNTY CIRCUIT COURT OF
CONVICTION OF MANSLAUGHTER AND SENTENCE OF FIFTEEN YEARS AS A
HABITUAL OFFENDER IN THE CUSTODY OF THE MISSISSIPPI DEPARTMENT OF
CORRECTIONSISAFFIRMED. ALL COSTSOF THISAPPEAL AREASSESSED TO THE
APPELLANT.

KING, C.J.,BRIDGESAND LEE, P.JJ., MYERS, CHANDLER, GRIFFIS, BARNES
AND ISHEE, JJ., CONCUR.



